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LUMMUS, J.8 On November 28, 1942, and for about nine years -

before that day, a corporation named New Cocoanut Grove, Ince,

maintained and operated a "night elub” in Boston having en entrance

——

tion of tééﬂ,_grink and onterfainmant, consisting of orchestra and
band gg;lo;-afnging and dancings. It employed about oiéhb;fﬁeraonlo
The dorﬁﬁg&tlpn, its officers and ampldyaes, and 1its buaiﬁbaa, were
completely dominated by the defendant Barnett Welansky, who is called
in this opinion simply the defendant, since his codefendants were ace
quitted by the Jury. He owned, and held in his own neme or in the
names of 6thora, all the capital stocke. He leased some of the land‘
on which the corporate business was carried on, and owned the rest,
although title was held for him by his sister. He was entitled to,
and took, all the profits. Internally, the corporation was operated
without regard to corporate formas, as though the business were th;t
of the defendant as an individual, It wasp not shown that responsibility
for the nuhhar_or condition of safety exits had been delegated by fho
defendant to any other employee or other person, '

The defendant was accustomed to spend his evenings at the night
club, ingpecting the premises and superintending the business. On
November 16, 1942, he became suddenly 111, and was carried to a
hospital, where he was in bed for three weeks and remalned until dise
charged on Degember 11, 1942, During his stay at the hospital, ale ‘
though employees visited him there, he would not concern himgolf '1£h
the night club, because, as he testified, he "knew it would be all
right" and that‘ "the same system I (he) had would continue" during

his absence. There 18 no evidence of any act, omission or condition
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at the night olub on November 28, 1942 (apart from the lighting of

a mateh hereinafter desecribed) thet was not within the usual and
regular practice during the time before the defendant was taken 111
when be was at the night olub nearly every evening. While the de-
fendant was at the hospital, his brother James Welansky and an
employee named Jacob Goldfine, who werd made codefendants, assumed
aomo ot the dorendant'a duties at the night olub, but maede no change
in mthodn. ‘Under these @lrcumstanees the defendant was not entitled
tomot of not guilty on the ground that sny acts or omissions
on the evening of November 28, 1948, were the transitory and un~

suthorised acts or omissions of gervants or other persons, for which p:” a])wl‘?
the defendant could not be held ertuimny responsible. Oomogwaalth e ‘,q,
ve Stevens, 183 ¥ass. 481, C ve Anthony, 306 Mass. 470, b,ﬁ |
478, W’:‘M mg% ki N
' - She physieal arrengement of cm olwb on a"‘f;%,,’;’éf‘ 1042, ,{;y
e well as on Hovember 16, 1042, when the defendant last had personsl
knowledge of it, was as followas. The total area of the first or

street floor was nine thousand seven hundred sixty-three squares fest.
Entering the night club through a single revolving door at 17 Pledmont
Street, one found himgelf in & foyer or hall having an area of six

hundred six square feet. From the foyer, there was access to small

rooms uged as tollets, to a powder ro';m and a telephone room, to a

small room for the oheoking of clothing, and to another room with

a vestibule about five feet by six footr in sige adjoining 1it, both

of which were used as an office in f:ho. daytime and for the checking

of clothing in the evening. In the front corner of the foyer, to

the left, beyound the office, was & passageway leading to a stairway

about four feet wide, with fifteen risers. That stairway led dom

to the Helody Lounge in the basement, whioh was the only room in
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the basement open to the public. There was to be found a bar, tables
and chairsg. i

The extreme dimensions of the Melody Lounge wore about thirtye
six feet by fifty-five foet, and its arca was one thousand eight
unired nhety-ﬁvo square feet. It was geparated from a narrow
eorridor leading to the kitchen (which was located under the main
dintng room) by é woden partiticn. In that partition was a wooden
door two foet and two inches wide, which could have been found to
be unmarked, Passing from the Melody Lounge through that door, and
thus entering the narrow corridor, one could twrn to the left and
g° to a door which swung inward and could be opened only t.d a width
of eighteen inches, at the top of thiree stepss Tiat door was barred
by & wooden bar that -had to be 1ifted off before the door oould be.
opened at _an. On opening that door, ons ecould pass into an ocutdoor
alley wbout three and one-half feet wide. That alley led to a yard, .
from vhieh og-oal could be had thrauam in-gwinging doors into enother
nusegeuy and ‘thence to Shawmut Street. _-’ '

Ir, tnatend. one passing from the Melody Lounge - ﬁ:to the mro'
- eorrldor ehould turn to the right, he might pass, as employees were
aceustomed to do, through a door two and one-half feet wide swirdng
into the corridor from the kitchens Onece in the kitchen, he could
traverso t_iiat room with all its equipment to the other end of it
near Sharfmut Street, and then go upstairs and through swinging doors
into a om-"ii;ibr the main dining rooms

It 16 evident that fn an emergensy csospe from the Melody Lounge
by either of these oourses wonld be difficult for a patron not '
thoroughly femiliar with parts of the premises not ordinarily open
to him,
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Returning to the foyer, and gtanding as though one had just
entered it by the revolving door, to the right, in the front of
the bullding on Pledmont Street, was a room oalled the Caricature
Bar, with an area of one thousand three hundred ninety-nine square
feet, containing two bars, stools and chairse Toward Shawmut Street,
and geparated fram the Caricature Ber by a ralling, was the main dine
ing room, with an area of three .ﬁhousand geven lndred eixty-five
simarp faot. The foyer opened into both the Caricature Bar and the
main dining roome In the main dining room was a dence floor with
an area ar_iix hundred sixty square feet, and behind it, in the dtQ
reotion of Broadway, was & stage with an area of fowr hundred thirtye
six square feet. |

" From the Oarleature Bar and from the main dining room one eould
pnn i.nto s corridor near the stage, about four feot wide, up some
m, throush a pususmy nbont goven feot wide into the new
Cooktall I.omgo, which was firet opmd on lovuber 17, 1948, and
whuh hsd an area or geven hmndred eighty-ono square feets There
one tonnd e bu-. ntooln, tnbloo and seats, end alzo a check room and
toilets. In the farther corner of the Cooktail Lonngo was a door
three foot vidc. ‘swingng faward, through which one could enter a
amell vestibule from which he could go through a pair of doors to
Broadway at &9 Broadway.

That pair of doors, and the revolving door at 17 Pledmont Street,
wore the only entrances snd exits intended for the ordinary use of
patrons, Besides thosé dogwa. and the exit through the wooden parti-
tion from the Melody Lounge, already deaoribed, there were five pos-
sible emorm oxits from the night olub, all on the Tirat or street
floore These will now be llsted and described,
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l. A door, opening outward to Pledmont Street, two and one .
half feet wide, at the head of the stairway leading to and from the
basement Melody Lounge. That door apparently was not visible from
the greater part of the foyer, for it was in a passageway that ran
from one end of the foyer past the office to the stairway. That
door was marked "Exit" by an electric sign. Iﬁ was equipped with a
"panic” or "orash” bar, intended to unbolt and open the door upon
presswre from within the building., But on the evidencé it could
have beén found that the device just mentioned was regularly made
lneffesctive by having the door locked by a separate lock operated
by a key th;t was kept in a desk in the office, Late in the evehing:
of November 28, 1942, firemen found that door locked and had to force
1t open with an axe. The jury were entitled to disbelieve the ieeti-
mony of the defendent that he had instructed the head wailter, who dled
in the ooourrence of that evening, always to keep that door unlocked.

' It might be observed that if that door should be left go that it could

be opened by means of the panic bar, a patron might leave through
that door without paying his bill., It does notvappear that anyone
watched that door to prevent patrons from so doing.

2. A door two and one third feet wide leading from the foyer,
near the revolving door, into the small vestibule adjoining the office,
already desoribed. f?om that vestibule another similar door, swindng
inward, gave egress to Pledmont Street, near the revolving door. The
door to Pledmont Street .could not be opened fully, because of a wall
shelf. And that door was commonly barred in the eveining, as it was
on November'ze, 1942, by a removable board with clothing hooks on it,
and by clothing, for in the evening the office and vestibule were used
for checking clothing.
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3s A door, opening outward, from the middle of the wall of the '
main dining room to Shawmt Street, and marked "Exit" by an eleotrie
signe The opening was about three and two thirds feet wide. The
defendant testified that this was the principal exit provided for
.emergenoioa. From the sides of the opening hung double doors, equipped
with "anic" bars intended tp unbolt and open the doors upon pregsure
from withine But on the evening of November £8, 1942, one of.thz two
doors did not open upon pressure, and had to be hammered with a table
before it would open. Besides, the "panie" doors were hidden from
the view of diners by a pair of "Venetian® wooden doors, swinging
invard, end fastened by a hook, which had to be opened before one
could operate the "penic® doors, In addition, dining tebles were
regularly placed nesr the Venetian doors, ahe of them within two feet,
and these had to be moved away in order to get access to the doors.
That condition prevailed on the evening of November £8, 1942,

4, The service door, two and one half feet wide, swinging ine
ward, leading to Shawmt Street at 8 Shawmut Street. This door was
near the stage, at the foot of a stairway lesding to dressing rooms
on the second floor, and‘wau int a part of the premises to which patons %
were not admitted and which théy could not see. This door was known
to employees, but doubtlées not to patrons. It was kept locked by
direction of the defendant, and the key was kept in a desk in the
offlce.

§. The door, two and three fourths feet wide, swinging inward,

leading from a corridor into which patronas had no ocecasion to go, to

- MEPCEEAY

Shawmmt Street at 6 Shawmut Street. No patron was 1ikely to know of
this door. It was kept locked by direction of the defendant, but he

—. e

ordered the key placed in the lock at seven every evening.



st

\Z

T

We now come to the story of the fire.

‘A little after ten o'clock on the evening of Saturday, November
28, 1942, the night club was well filled with a crowd of patrSns.
It waa during the busiest season of the year. An important football .
game in the afternoon had attracted many vigitors to Boston. Witneasea
were rightly permitted to teatify that the dance floor had from oighty
te one hnndred persons on it, and that it was "very crowded." Bavergez
v. Boston Elevated Railvax, 19472 Mass. 460, 457, Witnesges we:p‘rigﬁxly
permitted to give their estimates, derived from their observatloné; of
the number of paﬁrona in various parts of the night club. Upon tﬁa
evidence it could have been found that at that time there were fro#
two hundred fifty to four hundred persons in the Melody Lounge, fr?m
four hundred to five hundred in the main dining room and the Carlcature
Bar, and two hundred fifty in the Cocktall Lounge. Yet it could have
been found that the crowd was no larger than it had been on other |
Saturday evenings before the defendant was taken 111, and that the+e
had been larger crowds at earllier times. There wers about aevonty}
tabléa in the dining room, each eeatiné from two to eight persons.
There was testimony that all but two were takem. Many persons were
standing in various rooms. The defendant testified that the reasonable
capacity of the night club, exclusive of the new Cocktail Lounge, was
slx hundred fifty pabrons. He never saw the new Cocktail Lounge with
the furniture installed, but it was planned to accommodate from one
hnndred to one hundred twenty five patrons. - |

A bartender in the Melody Lounge noticed that an electric light
bulb which was in or near the cocoanut husks of an artificial palm
tree ;n the corner had been tufnedroff and that the corner was dark,
He directed a sixteen year old bar bdy who was waiting on customers

at the tables to cause theé bulb to be lighted. A soldier seated with

o oo . "
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other persons near the light told the bar boy to leave 1t unlighted.
But the bar boy got a stool, lighted a match in order to see the
bulb, turned the bulb in its socket, and thus lighted it. The bar
boy blew the mafchuout, and started to walk away., Apparently the
flame of the match had ignited the palm tree and that had speedily
ignited the low cloth ceiling near it, for both flamed up almost
instantly. The fire spread with great rapidity across the upper part
ot the room, causing much heat. Th9~crowd‘1n the Melody Lounge rushed
up the ataire, but the fire preceded tﬁcn. People got on fire while -
on the stairway. The fire spread with great speed across éhe foydr
and into the Caricature Bar and the main dining room, and thence 1pto’
the Cocktall Lounge. Soon after the fire started the lights in the
night cludb went out, The smoke had a peculiar odor. The crowd were
pan;c stricken, and rushed and pushed in every dir-:otion through the
night club, acreaming, and overturning tables and chairs in their at-
tempts to escape.

The door at the head of the Melody Lounge stairway was not opqnod
until firemen broke it down from outside with an axe and found it -
locked by a key lock, so that the panic bar could not operate. The
dead bodles were found clogse to it, and a plle of bodles about seven
feet from it. The door in the vestibule of the office did not be-
come open, and was barred by the clothing rack. The revolving door
soon jammed, but was burst out by the pressure of the crowd. The head
walter and anot her waiter tried to get open the panic'doors from the
main dinding room to Shawmt Street,land succeeded after some difficulty.
The other two doors to Shawmut Street were locked, and were opened by
force from outside by firemen and others. 8Some patrons escaped through
them, but many dead bodles were piled up inside them. A considerable
number of patrons escaped through the Broadway door, but many dled



.
just inside that door. Some employees, and a great number of patrons,
~"  dled in the fire. Others were taken out of the building with fatal
‘}g burns and injuries from smoke, and died within a few days.

I. The pleading, verdicts, and judgments,

The defendant, his brother James Welansky, and Jacob Goldfine,
~ were lndloted for manslaughter in sixzteen counts of an indlotment
numbered 413, each count for causing the death of a person described
as "Jane Do;." "John Doe," or the 1ike, The firat slx counts were
quashed, leaving the last ten counts, Later a motion by the Common-
wealth was allowed, substituting in each of the last ten counts the
real name of the victim, See Commonwealth Ve DiStasio, 294,Mass. 273,
1@@51‘?\273, 279, Iigiuntarily the Commonwealth filed apeoifioations as to
man those counta, by which it specified among other thinga that the al«
loged miacondnot of the defendants congidted:in causing or pormitting
or fnilins reaoonably to prevent derostive '1r1ng:7tho 1nsta11&tion
of inflammable doeorationa, the abaenoo of fire doors, the absence of

"proper nieans of egress properly maintained” and "sufficlent propes"
exits, and overorowding. Some othsr specifications - such as falljF
to prevent the unlavful employment of minors - plainly had liitle o&
no relation to any wanton or r@ckleau conduct that might result in
manalaughtqf. The Commonwealth refused to s pecify aa requested by

the defendant what atatutes, what "provisions of" the common law, or
shat ordinances, had been violated. The Commonwealth did specify the
nature of the mortal injuries suffered by the digferont victims, all
of whom were patrons, and the harmful consequences to which acts or
omissions of the defendant expoged the geveral visctims and which could
have been forgeen by the defendant. The judge refused to require
further specifications. |
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The defendant moved to qqaah each count because (1) when read
with the specifications it pefé out no crime, and (2) when r;ad wth the
apecifications it does not fully,plainly, substantially and formally
get out eny crime as required by art. 12 of the Declaration of Rights.

Each of the counts nuhbered from geven to twelve inolusive as amended

allegod in substance that the New Cocoanut Grove, Inc., a corporation,

did for a beriod of time prior to and including November 28, 1942,
maintain an&’operéte a night élub,’to which it invited members of the
general publie; that it was under a legal duty to its invitees to use
reasonable care to keep its premises safe for thelr use; that the
three persons indicted wére authoriged by the corporation to maintain,
control,'oparate, construct, alter, aupeiviao, and manage its premiges
in its behalf; that said three persons mccepted the responsibllity for
such acts, and were therefore under a duty to its invitees to use
such rqésonéble care; that in reokleéa disregard of such duty to one’
(naming the victim) who was lawfully upon sald premises pursuant to
such invitation to the general public, and of th9 probable harmfulv
congequences to him of their fatlure to perform said duty, they and
each of them did "wilfully, wantonly anﬁ recklessly neglect and fail
to fulfill their sald legal duty and obligation to the sald" victim,
by reason whereof he on November 28, 1942, received a mortal 1njufy,
a8 a result of which on that day he died.

Bach of the last three counts is in shorter form, and alleges in

substence{ that the three persons indicted and each of them on November

28, 1942,_gigw”mainta1n, manage, operate and supervise certain premises,"
doacribing them, "and solicited and invited the patronage of the publie
to the sald preﬁiaes“; that at the aforesald time and place the named

victim waa lawfully upon the aforesald premises as a customer on the

- — e
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said invitdtion, and that the three persona indicted and each of them
did "assault and beat" the sald vioctim, and by said assault and beating
did kill him "by wilfully, wantonly and recklessly maintaining, manag-
ing, operating and supervising the said premiseat::]

Another indictment numbered 414 in sixteen counts was returned
against the same three ﬁersons. The first six counts were quashed,
and a verdict of not gullty was direoted upon the sixteenth count,
That left nine counts, numbered seven to fifteen inclusive. Counts
seven to- twalge inclusive were substentially like counts seven to
twelve inclusive in the indictment numbered 413, except for the names
of the victima, Count fifteen was a short count alleging that the
three persons indicted "on the twenty-eighth day of November iﬁ the
year of our Lord one thousand nine hundred and forty-two, d4id, all
and each of them,'assault and beat one Eleanor Clampa, and bi such
assault end beating, 4id kill the said Eleanor Clampa.” That count
followed the form of an indictment for manslaughter appended to G. L.
(Ter. Ede) ¢. 277, 8+ 79. That form could properly be used even in
a case of involuntary manslaughter. Commonwealth ve Arone, 265 Mass.
128, Counts thirfeon and fourteen were of the same sort, somewhat
amplified. Upon this indictment the Commonwealth furnished specifica-
tions subatantially'aike those furnished upon indictment 413,

The motions to quash the several counts of these indictments
were properly denied. The judge was bound to requife a bill of
particulars only to the extent that without it the 1ndlctm9nt would
be deflcient in that the offenae charged would not be "fully, plainly,
substantially and formally set out,” as required by art. 12 of the
Declaration of Rights. G, L, (Tgr. Eds) c. 277, 8. 40. Commonwealth
Ve Snell, 189 Mass. 12, 18, 19, Commonwealth ve. Sinclair, 196 Mass.
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— 100, 208-108, Comuonweslth v. Masgad, 243 Maos, 538, Beyond that
the requirement of particulars or specifications was disoretionary,

Commonvoalth ve Kinge 202 Hosse 379, 384, Commonwealth v. Eartolini,
209 Masse 503, 509, Commonweslth v, Hayeg, 311 Masse 214 The de=

fendant had the benefit of specifications that were fully as complete
end detalled as were nscessary for eompliance with the Conatitution
or for féivneas to hime Cormonwealth ve Hakelin, £30 laase 867, 571
Commonwealth ve Lamml, 310 Yass. 169 For conatitutional purposes
"ail thet is required is tlhat the indictment, read with the bill of
particulers, be aﬁmoient fully, plainly, substantislly and formally
to rive tho defendant reasonable knowledge of the erime with which he

is ohargeds" Commonweslth v. liayes, S11 Masse 21, 2B, Commonwealth ve
Gedslum, £89 Masse 463, 467 Commonwoalth ve Albert, 307 ¥asse 239,
£243¢ Thore 1s nothing in the motion to quachs There 1s stlll less,

4f thnt wers possidle, in the belated attompt to raise the same
queatioa of pleading by motlion in arrest of Judgment, Commonwealth ve
HoEnight, £83 Masse 36, 38, 30.
?E The daefondant was fonnd guilty upon counts seven to aixteen 1in-
' clusive of indlctment 415 and upon counts seven to fifteen inclusive
> of indictment 414. lie wag sentenced to imprisonment in the “tate
*—X prison upon ‘each count for a term of not less than twelve years and
‘/L not more than fifteen yoars, the first day of said term to be in
% golitary econfinment end the residue at hard labor (Ge Lo (Tere Fde)
) oe 279, 8e £9), the sentences to rm conourrentlys/ Upon a motion for
a stay in the execution of the sentences, a stay was denleds 04 L,
('P:r. Fde) Ge £79, 8« 4, as amended by St. 1938, 6. 50, @ 3¢ The
cases oome here undor Ge Le (Tere Ede) ce 278, s8e 33A=33G, upon an
appeal, & trenscript of the evidence, a gummary of the record, and an

assignment of one hundred twenty-four alleged errorse

- -
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II. neiplos gov ig 1iability.

' The (ommonwealth disolaimed any contention that the defendant
mtwtiom"- ly klned or injured the persons named in the indie¢tments
as visctimas, It based its case on involuntary menslaughter tixrough
wanton or rockless conducte The judge instruwoted the jury corrootly
with respeet to the nature of such condust.? Usually wanton or recke
leos conduct conplats of on affirmative aot, like Ariving an automo-
bile or discharging a firearm, in disrogard of probable harmful cone

gequonces to nhothw. But whore as in the present oase thore 1s a
duty to care for the safety of business vigitors invited to praninesg
which the defendant contrele.” wanton or resckless conduct may consist
of intentional fallure to tekeo such care in disregard of the probable
hammz-;onnoquencoa to them or of their right to ocare. Alken ve

Holyoke Street Reilway, 184 Mass. 269, 271¢ Banks ve. Eraman, 188 Masae
367, 360, Queen ve Seniop (1899) X QeB, m,é.‘._m ve Bentop, 38 Dele |
l¢ Am, Law Inst. Restatement: Torts, 8e 800, 88 Am. Jury “"Homiolde,"
s8¢ 205-808, 89 Oo Jo 1154 ot 60Qe )

>
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were similarly instructed. That was the caso of O ve Hendrick
et als, tried in the Superior Court in lfuffolk County fugust, 1986, @
case of alleged manslsughter arising out of the collapse of a night o{ub '
building called the Plekwiek Club, which happened on July 4, 1926 A
] of the charge 1s in the Soolal Law Librarye The case did not come
to this courte. :

The foll involved manglaughter aria:g out of the collapae of
e bul o P Yo .

ve Buddaensieck, 103 X State ve Ireland, 126
HeJeke .

The following involved manslaughter arie out of a fire. C i
*%3 Ve Rhoadas, £0 Penn Diste 1489. See algo Hillor ve M!'u %.
14 ;

@ In the only comparable case lknown in thls Commonwealth, the Jui'y

ae comgm the casge of an enployer who at common law owes no duty to

his employce to make his factory. safer than it appeared to be whon the ?
empl - be because they contractually assumod the riske ﬁ“ﬂe_g_ Ve ¥
1 1 126 Masses B4¢ Keith ve Milla, 126 tasse PVe g

au Ve Steam & Lantern 131 NeYe 80, ﬁndn ve American E
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To define wanton and reekieaa conduct 80 as to dlatinguish 1t
cloarly from negl’.ggpoe and groags negligence is not easye Bankg Ve
Bramsn, 168 Hasse 367, 370, Commonwealth ve Arono, 265 Mass. 128, 138
S8ometimes the word '.‘wntul" is prefaced to the words "wanton" and
“peckless” in expressing the concepte That only blurs it. Wilful mesns
intentionsls In the phrase "wilful, wanton or reckless conduot,” if
"wilful® modifies .“écmdnot" it ﬁmvoduooo something different from wanton
or rockloss conduot, even though the legal regult is the same, Wilfully
eausing harm 15 a wrong, but a different wrong from wantonly oﬁ' recklogaly
sausing harme 1f "wilful® modifies “wanton or reckless sonduct” its use
1s accurats, What mst be intended . 1s the conduot, not the resulting
harme Altman ve Aronson, 231 Maspe 588, 692, Banks v, praman, 183 Hesse
The words "wanton" and "reckloss” are praotiocally synonymous in this

Oonnsotion, although the word "wanton" may contain a suggestiom of are
roahnoo or insolence or hoaruomeu that 1s lacking in the word * i-ook-
losse" But intentional condust to which either word applies l.a fouowed
by. the same legal eonsequences as though both words applied, .

The standard of wanton or reeckless oondyct is at once subjestive
and objeotive, as has been recognized over since Commonwealth ve Plercs,
138 Magse 168 Knowing facta that would ecause a reasonable man ‘to lmnow
the danger is oquivalent to knowing the danger. Banks v, Brawan, 188
Maas, 367, 369, Romana ve. Boaton Elevated Rallway, £18 XHaasse 76, 83
Commonwealth ve Peach, 230 Masee 578 lagh Ve Us Sa, £29 Ue £o 373, ST7.

Arisona BEmployera' Lisbility Cages, 880 Us 5. 400, 432, /me Lawe Inst.,
Rostatement: Torts, Be 600, and also comsents ¢ and £, Seo also Brennan

Glucose Coe, 164 NoYe 474, In those cases recovery by a servant againat

53'.6 ms‘Ew for injury osused by fire in a faotory was denled. See also

t ve Jack £91,Mas0¢ 100{ Litt) o pad_Real

_ 30 88e¢ 1808¢ or Ve
iaine 484, the court t'aued stingu

tlm case of an invited bualnoas vigitor,

\/




©15=
Ve Schustor, 288 Macae Slls The judge charged the jury cc;rroctly when
he sald, "To constitute waaton or reckless conduet, as dlstinguished
from mere negligence, grave danger to others mmst have baen apparent
and the defendant must have ehosen to run the risk rather than alter
his conduet 30 as to avold the act or omigsion whioh caused the harm.
If. the grave danger was in fact realized by the defondant, his sube
sequent voluntary aet or onilssion which caused the harm amounts to
wanton ar rockless conduot, no mattor whether the ordinary man would
have realized the gravity of the danger or note But oven if a particular
defendant is 80 stupid (or) 8o heedless « s« o« that in fact ho did not
realise the grave dangoP, he cammot egcape the imputation of wanton or
reckless conduct in his dangorous act or omission, if an ordinary normal
man under the sams oircumstances would have realiszed the gravity of the
dangere A man may be reckleas within the meaning of the law although
he himself thought he was careful,."

The eosence of wanten or reckless econduct is intentional econduct,
by wy either of commigaion or of cmisaion where there is a duty to
aot, which ocnduct involves & high degree of 1ikalihood that substantial
herm will result to anothers /me Law Inst,, Restatement: Torts, s. 600,
Lésaint Ve ‘s‘seaton. s01 Maas, 136, 138, Wenton ar reckless conduet
amounts to vhat has been var!.oualy deacribed ea indifference to or dig=
regard of probable oonsequéma to that other (Alken v, Lolyoke Street

Rallway, 184 Mass, 269, @713 Freemen Ve Us S» Prult Coi, 223 Mass. 300,
3023 Banks ve Bramen, 188 Mase, 367, 5693 Yensey ve B gg._q_g Elevated
Rellway, 206 Masse 168, 171; Burng's Cage, 218 Mass, 8, 10 Romena ve

Bos eV . 218 Masse 76, 835) Sullivan ve Napolitano, 277
#agse 341, 344) or the rights of that others Narpen v. Pagalt, 203 Mass.

;
:

38, 547, Comommesth ve Horafall, 213 liass, 832, 858, Cohen ve Davies, |

306 Mass. 158, 1568, 168, But we are not propared to give unqualified

B
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approgal to a further statement found in some of our reported declsions,

" for example in Query v. Howe, 273 Mass. 92, 96, that to congtitute
wanton or reckless conduct, disregard of the rights of another must

be as ecomplete or utter aa though such rights did not exist., If taken
‘ il

‘Xiterally, that statement would permit a tr L3
of another to exonerate a defendant from the orimlnal ocongequences of
" Slegrant wrongdoing.

The words "nnton and "rookleu are thus not merely rhetorical
or vituperative expressions used instead of negligent or grossly neg-
ligént. They express a difference in the degree of risk and in tlio'
voluntary taking of risk so marked, as compared with negligence, as to
amount substantially and in the eyes of the law to a difference in-

__% ve Braman, 188 Masse 367. Cotter, petitioner, 237 Masa.
68, 73. % ve Howburyport Oas & Eleotric Co., 238 Mass. 244,
£46, Prondeoks ve Turmers Palls Fower & Klootrlo Oos, 238 Nass. 230,
248y 241 Masss 100, 102, lMolntyre v, Jonverse, 838 Masa. 692, 594
Young ve Worcester, £55 Masse 481, 484 Potter v Gilmore, 282 Masa.

49, 67 Ams Lawe Inst., Reatatements Torts, s. 500, comment g. For
many years this court has been careful to preserve the distinction
between negligence and gross negligence, on the one hand, and wanton
or reckleas conduct on the éther. Prondecka ve Turners Falls Power
- & Rleotric Cos, 238 Masse. 239; 241 Mass. 100 Compare Jamison ve
Enoarnaelon, 261 U, S. 63563 Alpha Steamship Corps Ve Cgin, 281 Us Se
642. In pleading as well as in statutes the rule is that "negligence
and wilful and wanton conduct are so different in kind that words .
properly degeriptive of the one commonly exclude the othere Miller
S, Fidelity and Guarenty Co., 291 Mase 445, 447, Ramana ve
Boston Elevated hallway, 226 Masse 532, 536.
Notwithstanding language used commonly in earlier cases, and :c-

~ A
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of wanton op reckless conduct, There 13 in Hassachusetts at common

law no such thing as "eriminal negligence," Commonwealth v, Guillemette,
-'"'"--——m—._.__

243 Magga, 346, Commonwea1th Ve Arone, 265 Mass, 128, Commonwealth Ve

Jones, 2&8 Magg, 150, 1s2, Hinaéiﬁﬁ i. Aatgg.Lire Insurance Co., 295

Mass, 1, 5, ;Gommonwealth Ve Maguire, 313 Masgs. 669,

Wanton or reckless conduct is the legal equivalent of intentional

conductes Aiken v, Holyoke Street Railway, 184 Magg, 269, 271, Banks

Ve Eraman, 188 Mass, 367, 369, MeIntyre v, Converse, 238 Mass, 592,
594. Sulliven v, Napolitano, 277 Mags, 54l. Isaacson v, Boston, wor-
cester and New York Street Rallway, 273 Mass. 378, 387, Baines v,

Collins, 910 Mass, 523, 6526, Am, L:r-;nat., Reatatéﬁent: Tdrta, 8. ﬁaﬂ,
comment @, I by wanton op reckless conduct bodily iﬁjury 18 caused to
another, the person guilty of sueh cénﬂuct is gﬁilty of aﬁaault and
battery. Commonwealtn v. Hawkins, 157 Masg. 881, Udnmcniweain Ve
formen, 268 Mase. 204, 899. Commonwealtn v, HoCan, 277 Mass. 199, gos,
State v. Schutte, 67 W.J.rI. 15, affirmed 68 NedeL. 308. Brighaly v,
Arlzons, 31 Aris. 522; 55 am. I, g, 251. Foodward v. State, 164 li1gg,

468. Davis v, Commonwealth, 150 Va, 613, And since manslaughter ig

simply a batterﬁ that cauges death (Minasian Ve Aetna Life Insurance Co.,

295 Mass, 1, 5; Commonwealth v, Vellsco, 272 Mass, 94, 99) 1f death

88+ 567, 2 50 1n criminal case u
criminal was often so described. "egs] 1 negligence
was ‘often used. Eut it feoms that what we now know as wanton or recke
less conduct was in faot required, The terminology,not the law, 1s
what has changed, Commonwealth v, Hartwell, 128 Mass. 415, Commonwealth

Ve Plerce, 138 Mass, 166. Commonwealtn Ve Hawking, 157 Mass, 551, -)
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regults he 1s gullty of monsleughter, Commonwenlth ve_lartwel), 128 ’
Macse 416, 417, Sommonwealth ve Plerge, 138 Xasse 166 Commonweslth
Ve Havking, 157 Mass, Cﬁl 883, Cosmonvoalth ve “argonsg, 195 Mass,
860, 569, Commo nmonwealth ve Poaoh, 259 Masa. 576. Commonwealth ve
Guillemette, 243 lass, 346, w Ve Arono, 266 Yass. 128,
Sommonwenlth ve Jones, 268 Masse 160, 152, MV-M
‘W 898 Hasse 1y B Commolwenlth v. Maguire, 313 MYasse 669, :
~ %o canviot the defendant of manslaughter, the Commonwoalth'was not
required to prove that he caused the fire by somse wanton or reocklsss
oconducts TPire in a phoé of publie resort is an ever present danger.
It wasz enough to prove that death resulted from his wanton or reckless

dlsregard for the safety of patrens in the event of fire from any
'oauaeo

III.

b Y ‘ma'o is nothing h the contention that tho jJudge should not

" have oramd a view of the bumod premises, @nd ghould not have ade
mitted photomphs taken aftor the fire,. ‘l'x‘uo. the fire chanced the
appearange of the place, and the defendant suggests that acts of indle
viduals after the fire also mado gome changesy But the wvalls, most

way, 107 lHasse 32, 35 Ve Bo

o : aat ono atatute putpos =DOSC OF 1iabllity
roz- @oaa negligencae” G Ly (Tore m.) o. £68, s¢ 30¢ ‘hether that
expression really means twanton oy reckless oonauct has not been decided,

In other Jurisdictions a variety of simtlar expressions hag been -
uaed in descriding condugt that will ecreate or 1%ability, But
in meny of them the substantin} valent of wanton or reokless conduct

vlgo:-oquh-od. !ﬁﬁé-%'mga. ,% lot 18 coz CaCo

V.Sﬁ. oCo £8¢ iate ve Studebnke: o 476 Stn
Ce 444, Ve OmmoNG 7 Oe 5970 tut V.
s 210 Wige 187, Am, o 1+ ¥ B7 Code 1154 s ot seqe
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of the partitions, an& oven some of the furniture, remainede The view
onabled the jury to undargtand the evidences The photographa were of
. value ap evidensco, Any material ochanges from conditions before the
fhfp could have been shown by evidense,

2s The Commonwealth had the burden of showing that the alleged
wanton or reckleas failure te care for the safety of patrons was that
-0f the defondant rather than that of some other officer or employee
‘to whom the duty had boen entrusteds crim!.ml responsibility &s
 gonerally personal, and personal fault mast be showne Commongcalth Ve
Stevens, 153 lassge 421, Commonwealth ve Anthony, 306 Hasse 470, 478,

Commonwealth ve Bonl, 314 Mass, £10, 228, Braga ve Bragm, 314 Yasas. 686,
678+ Until the defendant testificd at a late stage of tho case, he ad-

mitted nothing, and excepted to the intrcdustion of almost every plece
of evidence tending to show his control of the corporation or of its
prémisese The Commonwealth was entitled to introduce in detail facte
%hg such eontrole One such fact was that he frequently gave ordors
to the olerk of the corporajon to make and attest records and returns
of imaginary meetings and votese The defondant exeepted to the admise
aion of each picce of evidance, tut did not take the course, which would
have made nll such evidence immaterial and unnecessary, of admitting
" complete control, until he 4id go in hi later testimony. He now
compleinsg that the jury were glven an unfavorable ﬁprossion of hisg
charaster nq_d conduct in matters not relevant to any wanton or reok=
lega conducte but if he has been prejud!.oéd theredy, he should blame
hig own insistonce upon t.rying the caao "cloaely, as the phrage 1is,
with respest to a point that lator ho had to admit,

3¢ There is nothing in the point that because the corporation
might have been indicted and sonvicted, the dofondant eould not have
beens The defendant was in full control of the corporation, its
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officers and amployeen, &ts business and its premises. He could not
6gcapo oriminal responsibility by using a corporate forme

4¢ The Commonwealth wag properly allowed to show that an exit
from the Cocktail Lounge to Shawmut Street and fire doors in the Cocktall
Lounge and betweon that and the ¢ld part of tre premises, called for
by the plans that were approved by the bullding dopartznaat of the oity
of Boaton under St. 1907, ce 880, 8¢ 18, as amonded, had not been
provided when the defondant last had knowledge of the premises on
Hovember 16, 1042, although he planned to opon the Cocktail Lounge
the next dayj that the mode of construotion of the Cocktsill Loungo ine
dlceted thaot he dld not intend to provide eitherj and that they had
not bean provided at the time of the fire. As planned, the fire doors
were to be held open by fusible plugs that would melt end allow the
doors to close automatically in case of fire, They and the exit
might have afforded some proteetion to persons in the Cooktail Lounge.
The violation of such a statute is not negligence per se, but sometimes

s evidense of nogngenoe. &m v. tution fo vi

307 Hasee 483, Eolley ve Hathaway B n8sy . 312 Mage, 207, 299, !
Srsenway siood Heol Coe, Inge, Ve mm.c.m 818 YNasse 177, Carpoll

Ve Hemenwsy, Mass. Adve She (1043) 1747, 1748, Standing by itgelf, f
it wuld not warrant a finding of warton or reckless eonducts Silver's '

eage, 860 Masse 228, 224, Commonwealth ve /pone, 265 ¥ass. 128, 131,

garroll v. Hemenwny, Masse Adve She (1943) 1747, Psople ve Lynn, 386 ]
I11e 168¢ Ame Law Insts, Restatement: Tortss s, 80O, coxment e, But

it might be econsidered with other evidence, There was no error in ite
adnisslon, Commonwealth ve Lamwkins, 167 Maocss 881, 565, 54, Isaacson
Ve Boston, Worcester & Hew York Street Pallway, 278 Hass. 378, 360,

8¢ The Commonwealth introduced evidence that the electical systom
was defective and dangerouse Lhortly after the fire started the electrie

—o——
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rons struggling in the darke What

' t
11ghta wont out, leaving the pa
- There was no ¢vidence

caused the lizhts to go out, dld not appsare
that the defendant knew, or had reason to know, of any defect in

the electrical system. There was ne evidence that faulty wiring
eaused the firse, or bore any eaugal velation to the deathse 4 ‘ '
verdict of gullty could not lawfully havo bsen based upon any such
defoots But when the aﬁdenoe iae-_’._!ptrqdnogd'tho Judge sould not
fommes thut knowlédge on the part of the defondant and same ocausal
relation would not be showne He had a right to let the comonwéalth
bogin by proving defective wirings, If the defendant had & remody,

it was by esking the Judge to strlke’fbut the evidenee when it appeared

that no ceusal relation existed and the defendent was not shown to be

respongidble for any suoht.‘defeet,, oi- by asking the Judgo to tnstpruet

th ‘ ot |
° Ju:-y th?#g??"“,“ of gullty gould not be based upon wanton or
rooklegs_ o?m!n_ct with respect to-the ‘sleotyical systen
quoot was made, | - .
- Geo l

o such pee

Judgments affirmod,

(June 6, 2044)



